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U S. Department of Justice
Executive O fice for Inmmgrati on Revi ew
Board of Inmgration Appeals

(1) Under section 212(h) of the Imrmigration and Nationality Act, 8
U S.C. 8§ 1182(h)(1994), as anended by section 348(a) of the Il egal
Immigration Reform and Inmmgrant Responsibility Act of 1996,
enacted as Division C of the Departnments of Commerce, Justice, and
State, and the Judiciary Appropriations Act for 1997, Pub. L. No.
104-208, 110 Stat. 3009, _ (enacted Sept. 30, 1996)
(“I'' RIRA"), an alien who has been adnmitted to the United States as
a lawful permanent resident and who has been convicted of an
aggravated felony since the date of such admission is ineligible

for a waiver.

(2) Section 348(b) of the IIRIRA provides that the anmendnents to
section 212(h) of the Act apply to aliens in exclusion or
deportation proceedings as of Septenber 30, 1996, the date of
enactnment of the IIRIRA unless a final administrative order of
deportation has been entered as of such date.

(3) Where a court reverses an order of deportation by the Board of
| mmigration Appeals, the order is nullified and therefore is not
final

(4) An aggravated fel on whose order of deportation had been reversed
by a court of appeals and was pending on renmand before the Board
on Septenber 30, 1996, did not have a final adm nistrative order
of deportation on that date, sothe restrictions oneligibility for
a section 212(h) waiver apply.

(5) Any presunption agai nst the retroactive application of a statute
does not apply where Congress has clearly stated that a statute is
to be applied retroactively.
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Ronal d Haber, Esquire, Manm, Florida, for respondent

Ronald G Sonom Ceneral Attorney, for the Inmmgration and
Nat ural i zati on Service

BEFORE THE BQARD
(Novenber 27, 1996)

Bef or e: Board En Banc: SCHM DT, Chai rman; DUNNE, Vi ce Chai r man;
VACCA, HEI LMAN, HOLMVES, HURW TZ, COLE, MATHON,
ROSENBERG, and GUENDELSBERGER, Board Menbers.

MATHON, Board Member:

This case was |ast before the Board on January 4, 1994, when we
di smssed the respondent's appeal from an Inmgration Judge's
Cct ober 21, 1993, decision in the case. 1In our prior decision, we
hel d that the respondent was not eligible for a waiver under section
212(h) of the Inmgration and Nationality Act, 8 U S. C § 1182(h)
(1994), because he had not departed fromand returned to the United
States since the tinme of the 1993 conviction which formed the basis
for his deportability.

The United States Court of Appeals for the Eleventh CGircuit
subsequently held that our interpretation of section 212(h) was
unconstitutional. Yeung v. INS, 76 F.3d 337 (11th Gr. 1996). The
court found that the Board's interpretation of that section of the
Act violated the respondent's Fifth Amendnent equal protection
rights because it wongly differentiated between aliens such as the
respondent herein who do not depart the United States and reenter
after becom ng deportable, and those who do depart and reenter after
becom ng deportable. W were instructed to reconsi der our deci sions
in Matter of Sanchez, 17 I &N Dec. 218 (BI A 1980), Matter of Parodi,
17 1&N Dec. 608 (BIA 1980), and this case "in order to nake them
consistent with the | anguage of the statute.” Yeung v. INS, supra,
at 341.!

1 The court's original decision in this case was dated August 17,
1995. Upon the Governnent's petition for rehearing, the court
(continued...)



I nteri mDeci sion #3297

Since the tinme that the parties briefed the issues in this case,
as those i ssues were set forth by the court of appeals, Congress has
acted to clearly bar this respondent from obtaining section 212(h)
relief. Under section 348(a) of the Illegal Inmgration Reformand
I mmi grant Responsibility Act of 1996, enacted as Division C of the
Departnments of Conmerce, Justice, and State, and the Judiciary
Appropriations Act for 1997, Pub. L. No. 104-208, 110 Stat. 3009
__ ("I'RRA"), section 212(h) of the Inmgration and Nationality
Act has been anended to provide, in pertinent part, that "[n]o
wai ver shall be granted under this subsection in the case of an
alien who has previously been adnmtted to the United States as an
alien lawfully admtted for permanent residence if . . . since the
dat e of such adm ssion the alien has been convicted of an aggravated
felony . "

The respondent in this case is a native of Hong Kong and a citizen
of the United Kingdomwho entered the United States on February 24,
1988, as a | awful permanent resident. He was convicted in the State
of Florida on February 3, 1993, of the offense of attenpted
mansl| aughter with a knife. The respondent was sentenced to 5 years
i mprisonment for this crinme. He was subsequently placed in
deportation proceedings and was found deportable based on his
convi ction.

Under section 101(a)(43)(F) of the Act, 8 U S.C. § 1101(a)(43)(F)
(1994), as anended by sec. 321(a)(3) of the IIRIRA 110 Stat. at_,
an aggravated felony is defined to include a crinme of violence for
which the term of inprisonnent is at least 1 year. The new
definition of the termapplies to convictions entered before, on, or
after the date of enactnent. Section 321(b) of the IIRIRA, 110
Stat. at_. The respondent in this case has been convicted of a
violent crinme and sentenced to over a year's inprisonment for the
crine. He has thus been convicted of an aggravated fel ony.?

(...continued)

nmodified its earlier decision by specifically directing us to
"reconsider and construe § 212(h) consistent with the conpeting
statutory, constitutional, and policy interests at stake." Yeung v.
I'NS, supra, at 341.

2 W note, noreover, that since the respondent was sentenced to 5
years' inprisonnent for his offense, his crine would have been
consi dered an aggravated fel ony even under the definition existing

(continued...)
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There i s no question that the new version of section 212(h) applies
to the present case, as the statute specifically states that the
anendnment to that provision "shall be effective on the date of the
enactment of this Act and shall apply in the case of any alien who
is in exclusion or deportation proceedi ngs as of such date unless a
final adm nistrative order in such proceedi ngs has been entered as
of such date."” Section 348(b) of the Il RIRA, 110 Stat. at

Not hi ng coul d be clearer than Congress' desire in recent years to
limt, rather than extend, the relief available to aliens who have
been convicted of crines. In additionto the IIRIRA this intent was
recently seen in the provisions of the Antiterrorismand Effective
Death Penalty Act of 1996, Pub. L. No. 104-132, 110 Stat. 1214,
which relate to crimnal aliens. Oher instances of Congress’
concern with such aliens, and its desire to limt the relief
available to them are contained in the Immgration and Nationality
Techni cal Corrections Act of 1994, Pub. L. No. 103-416, 108 Stat.
4305, the Immgration Act of 1990, Pub. L. No. 101-649, 104 Stat.
4978, and the Anti-Drug Abuse Act of 1986, Pub. L. No. 99-570, 100
Stat. 3207.

Congress has al nost unfettered power to decide which aliens may
conme to and remain in this country. This power has been recognized
repeatedly by the Suprene Court. As the Court stated in Fiallo v.
Bell, 430 U S. 787 (1977), "This Court has repeatedly enphasized
that 'over no conceivable subject is the |egislative power of
Congress nore conplete than it is over' the adm ssion of aliens.™
Id. at 792 (quoting Cceanic Navigation Co. v. Stranahan, 214 U.S.
320, 339 (1909)); see also Reno v. Flores, 507 U S 292 (1993)
Kl ei ndi enst v. Mandel, 408 U. S. 753, 766 (1972).

As we have seen, Congress has now spoken on the availability of
section 212(h) relief for lawful permanent residents who have been
convi cted of aggravated felonies. The new |egislation supersedes
the decision of the court of appeals in this case. It obviates the
need for us to decide here whether an alien who has not departed
the United States since the time of his conviction may ever qualify
for that relief. As there can be no doubt that the respondent is
not eligible for the relief he seeks, we need not deci de today which

(...continued)

at the time of his conviction. The definition of aggravated fel ony
t hen included crines of violence for which the termof inprisonment
i nposed was at | east 5 years.
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categories of aliens may now be eligible for a section 212(h)
wai ver .

For these reasons, the respondent's appeal nust and wll be
di sm ssed.

ORDER: The appeal is dismssed.

Qustavo D. Villageliu, Board Menber, and Lauri Steven Fil ppu, Board
Menber, did not participate in the decision in this case.

BEFORE THE BQARD
(Cct ober 7, 1997)

Bef or e: Board En Banc: SCHM DT, Chairman; DUNNE, Vice Chairman;
VACCA, HEILMAN, HOLMES, HURW TZ, COLE, MATHON, and
GUENDELSBERGER, Boar d Menbers. Concurring and Di ssenti ng
pi nion:  ROSENBERG, Board Menber.

HURW TZ, Board Menber:

This case was | ast before us on Novenber 27, 1996, when we found
that the respondent was ineligible for a waiver under section 212(h)
of the Immgration and Nationality Act, 8 U.S.C. § 1182(h) (1994).
In so holding, we concluded that section 348(a) of the 111l egal
| mmi gration Reformand | mm grant Responsibility Act of 1996, enacted
as Division C of the Departnments of Commerce, Justice, and State,
and the Judiciary Appropriations Act for 1997, Pub. L. No. 104-208,
110 Stat. 3009, - ("IIRIRA"), which bars an alien who has been
convicted of an aggravated felony from obtaining a section 212(h)
wai ver, applies to aliens who were in exclusion or deportation
proceedings on the date of enactnent of the |IR RA Matter of
Yeung, Interim Decision 3297 (BIA 1996). The respondent has now
filed a notion to reconsider. The notion will be denied.

In his motion, the respondent argues that the new version of
section 212(h) does not apply to himbecause a final admnistrative
order was entered by us in this case on January 4, 1994. As support
for his argunent, the respondent cites to section 348(b) of the
I 1 R RA That section states that section 348(a) of the statute
“shall be effective on the date of the enactnent of this Act and
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shall apply in the case of any alien who is in exclusion or
deportation proceedings as of such date wunless a final
admi nistrative order in such proceedi ngs has been entered as of such
date.” (Enphasis added.) Citing to Matter of Lok, 18 I&N Dec. 101
(BI'A 1981), aff’d on other grounds, 681 F.2d 107 (2d G r. 1982), the
respondent contends that our January 4, 1994, decision was a fina
adm ni strative order and that the caveat to section 348(b) therefore
applies.

W do not agree with the respondent’s position on the issue
presented. As recognized in Matter of Lok, supra, where a court
reverses the Board' s final order of deportation, the Board s order
is nullified. 1d. at 107; see also Katsis v. INS, 997 F.2d 1067,
1075 (3d Cir. 1993), cert. denied, 510 U S. 1081 (1994) (holding
that a court’s reversal of a Board order nullifies that order). The
respondent has cited to no authority to the contrary, and we find
that the rationale of these cases applies here. The United States
Court of Appeals for the Eleventh Crcuit issued decisions in this
case on August 17, 1995, and January 2, 1996, reversing our January
4, 1994, decision, and remandi ng the case for further proceedings.
Yeung v. INS, 61 F.3d 883 (11th G r. 1995), nodified on reh’qg, 76
F.3d 337 (11th Cr. 1996). Thus, at the tine of enactment of the
I RIRA, this case was open before us upon remand fromthe court, and
there was no final order of deportation within the neaning of
section 348(b) of the Il RIRA

The respondent also argues in his notion that application of
section 348(a) of the IIRIRA to his case would deprive him of due
process and would violate the “traditional presunption against
retroactive application of a statute.” This argunment is unavailing.
Any presunption against retroactivity cannot apply where Congress
has clearly stated that a statute is to be applied retroactively.
Here, Congress did nmake such a clear statement, in section 348(b),
as cited above. \Wether Congress’ decision to apply the section
212(h) restrictions to pending cases violates this respondent’s
constitutional right to due process of law is not an argument we
have authority to address. W nust apply the law as witten. See
Matter of Gonzal ez-Camarillo, InterimbDecision 3320 (Bl A 1997), and
cases cited therein.

For these reasons, the respondent’s notion to reconsider will be
deni ed.

ORDER: The notion to reconsider is denied.
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Board Menbers Lauri Filppu and Gustavo Villageliu did not
participate in the decision in this case.

CONCURRI NG AND DI SSENTI NG OPI NI ON: Lory D. Rosenberg, Board Menber

| respectfully concur in part and dissent in part.

The respondent has noved for reconsideration of our decision in
Matter of Yeung, Interim Decision 3297 (BIA 1997). He argues in
support of his notion that the current version of section 212(h) of
the Immigration and Nationality Act, 8 U.S.C. § 1182(h) (1994), as
anended by the 11legal Immigration Reform and |nmgrant
Responsi bility Act of 1996, enacted as Division Cof the Departnents
of Commerce, Justice, and State, and the Judiciary Appropriations
Act for 1997, Pub. L. No. 104-208, 110 Stat. 3009, (“I RIRA")
upon which we relied in issuing that decision, does not govern his
case. See 8 CF.R § 3.2(b) (1997).

The respondent contends that the current terms of the statute
pertaining to a waiver of inadmssibility under current section
212(h) are inapplicable to himbecause the specific effective date
provision contained in section 348(b) of the IIRIRA limts
application of the anended section 212(h) of the Act where there has
been a final admi nistrative order as of the IIRIRA's effective date.
Section 348(b) of the IIR RA He recognizes that the express
| anguage of section 212(h) now precludes eligibility for the waiver
in the cases of sone persons who, since the date of their adm ssion
as |awful permanent residents, have been convicted of an offense
classified as an aggravated fel ony. He argues, however, that the
current terms of section 212(h) of the Act cannot apply
retroactively to himunder the | anguage of the statute, because a
final administrative order was entered in his case on January 4,
1994, prior to the enactnment of the IIRIRA. 1d.

The respondent enphasizes that the United States Court of Appeals
for the Eleventh Circuit found our decision denying him the
opportunity to seek and be considered for a section 212(h) waiver to
be unconstitutional. Yeung v. INS, 61 F.3d 833 (11th G r. 1995).
He asserts correctly that, on rehearing, the court remanded for us
to square our previous assessnent of his statutory ineligibility to
apply for the waiver in the context of deportation proceedings, with
our prior precedent decisions interpreting the statute to allow
those who actually departed and reentered the United States after
becom ng deportable to apply. See Yeung v. INS, 76 F.3d 337 (1l1th
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Cr. 1996). He urges us to recognize that the treatnent found
obj ectionable by the court of appeals occurred when we upheld the
decision of the Inmgration Judge denying him the opportunity to
seek a wai ver under the forner version of section 212(h), and that
our decision in Matter of Yeung, supra, perpetuated that erroneous
denial. He argues that both determ nations violate his right to a
fair hearing consistent with due process of |aw

As the respondent’s petition for review of our January 4, 1994,
order had been granted by the court of appeals, and his case had
been remanded and was pendi ng before us on Septenber 30, 1996,
tend to concur with the majority’s conclusion in this case that it
cannot be reasonably said that a final adm nistrative order existed
on Sept enber 30, 1996, exenpting the respondent fromthe application
of anended section 212(h) to his case. Cf. Mitter of Pineda,
I nterimDecision 3326 (BI A 1997) (holding that subsequent action on
an adm ni strative order which had been final on Septenber 30, 1996,
disturbs the finality of the adm nistrative order for purposes of
the statutory amendnent); see also id. (Quendel sberger, joined by
Schm dt and Rosenberg, dissenting) (finding that the statutory
amendnent focuses on the adnministrative order as it existed on
Sept enber 30, 1996). | do not find that to be dispositive, however,
of the applicability of the current ternms of section 212(h) to the
respondent.

| dissent fromthe majority decision, as | find it unreasonabl e and
in violation of due process for us to apply the current version of
section 212(h) of +the Act in determning the respondent’s
eligibility for a waiver now, when it was our unconstitutiona
application of the law as we had then devel oped it that foreclosed
consi deration of his section 212(h) wai ver request previously before
the Imm gration Judge. For reasons discussed bel ow, | concl ude that
an equitable renedy is both available and required by our prior
error. I would remand the respondent’s case to the Inm gration
Judge for subm ssion and consideration of an application for a
wai ver under the terms of section 212(h) of the Act as it existed at
the tine that the respondent was found by the El eventh Crcuit Court
of Appeals to have been wunconstitutionally deprived of an
opportunity to apply for such relief.

. THE BACKGROUND OF MATTER OF YEUNG

The respondent was adnitted to the United States fromHong Kong as
a |l awful pernmanent resident on February 24, 1988. He and his wife,
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who is a |l awful pernmanent resident, married in 1990 and have a child
born in the United States on April 20, 1992. In 1993, the
respondent was convi cted of attenpted mansl aughter and sentenced to
5 years in prison. Under the statute in effect both then and now,
this offense constitutes a crime involving noral turpitude, as well
as a crinme of violence anmounting to an aggravated fel ony.

At a 1993 deportation hearing, the respondent conceded
deportability as charged under section 241(a)(2)(A)(1) of the Act,
8 US . C §1251(a)(2)(A) (1) (1994), as an alien convicted of a crine
of noral turpitude committed within 5 years of entry. During the
deportation hearing, the respondent attenpted to apply for a section
212(h) wai ver based upon his marriage to a | awful permanent resident
and his United States citizen child, each of whom it was contended,
woul d suffer hardship were he to be deported to Hong Kong.

A.  Access to a Waiver Under Former Section 212(h)
by Certain Respondents in Deportation Proceedi ngs

At the tine of the underlying proceedings, a waiver of specified
grounds of inadm ssibility was avail abl e under section 212(h) of the
Act. This provision afforded a waiver in the cases of qualifying
per sons who wer e excl udabl e under the statutory provisions invol ving
nmoral turpitude, nultiple crimnal convictions, activity related to
prostitution and commercialized vice, assertion of inmunity from
prosecution, or aviolationrelating to a controlled substance if it
relates to a single offense of sinple possession of 30 grans or |ess
of marijuana. See sections 212(a)(2)(A((i)(l), (B), (D), and (E) of
the Act and section 212(a)(2)(A)(i)(lIl) (as limted by the terns of
section 212(h)).

The Board recognized that, in certain cases, it was fair and
reasonabl e to all ow a respondent in deportation proceedings to take
advant age of this waiver of inadmssibility. 1In Mutter of Sanchez,
17 1&N Dec. 218 (BI A 1980), we held that an equitable interpretation
of the statutory |anguage of section 212(h) of the Act required
extending access to a waiver wunder that section to certain
respondents i n deportation proceedi ngs. The respondent in that case
was charged i n deportation proceedi ngs with having commtted a crine
involving noral turpitude within 5 years after entry under forner
section 241(a)(4) of the Act, 8 U.S.C. § 1251(a)(4)(1976), the same
charge of deportability involved in the instant case.

W stated explicitly in Matter of Sanchez, supra, that “the fact
t hat the respondent was not inadnissible at the time of his original




I nteri m Deci si on #3297

entry does not bar him from seeking 212(h) relief” when there has
been an entry subsequent to the act giving rise to the charge of
deportability, id. at 222-23, reasoning that “[a]liens who becone
i nadm ssible after an original lawful entry may |later be excluded
fromthe United States if they depart and seek to reenter, and they
may also at such later date be eligible for various waivers of
excludability,” id. at 222. W also clarified that it was not
i nportant that the charge was |odged as a substantive crimnal
ground of deportability, rather than under section 241(a)(1l)
(establishing deportability in the case of one inadnissible at
entry), in reliance on one of the crimnal grounds for
excludability. 1d. at 222 (citing as “an anal ogous case invol ving
the 212(c) waiver,” Matter of Tanori, 15 I&N Dec. 566, 568 (BIA
1976) (holding that “a waiver of the ground of inadm ssibility may
be granted in a deportation proceeding when, at the time of the
alien's last entry, he was inadm ssible because of the sane facts
which form the basis of his deportability”), nodified, Matter of
Wadud, 19 I &N Dec. 182, 185 n.3 (BIA 1984) (limting that |anguage
to situations where the ground of deportation charged is also a
ground of inadm ssibility)).

W al so have recogni zed the propriety of access to section 212(h)
wai ver in the context of deportation proceedings involving an
appl i cant who never departed and returned to the United States. See
Matter of Parodi, 17 |1&N Dec. 608 (BIA 1980) (finding a pernmanent
resi dent alien who had not departed and reentered subsequent to the
conviction for a deportable offense eligible to apply for a waiver
under section 212(h) in conjunction with an application for
adj ustment of status under section 245 of the Act, 8 U.S.C. § 1255
(1976)); see also Matter of Gonzalez-Camarillo, Interim Decision
3320 (BI A 1997) (Rosenberg, dissenting) (digesting prior precedent
deci si ons acknowl edgi ng that an individual seeking adjustnent of
status in a deportation proceeding is assinilated to the position of
one seeking admi ssion to the United States).

Notwi t hst andi ng this precedent, the Board affirmed the ruling of
the Imrmigration Judge, reiterating that a waiver under section
212(h) of the Act was available in only tw situations in
deportati on proceedings: (1) where the respondent charged with
bei ng deportable had literally departed and returned to the United
States subsequent to his conviction for a deportable offense which
woul d have rendered himinadm ssible, and (2) where the respondent
who was charged wi th being deportable was filing for adjustnment of
status under section 245 of the Act. Because the respondent had not
departed and returned to the United States since his conviction, and
because he was not then inmediately eligible to file for adjustnent

10



of status (his permanent resident spouse’'s visa petition on his
behal f woul d not have been current), the Board found himineligible
for a waiver and declined to address the constitutional inplications
of that finding. Caimng due process and equal protection
vi ol ati ons, the respondent appealed to the United States Court of
Appeal s for the Eleventh Crcuit.

B. Remand by the United States Court of Appeals
for the Eleventh Grcuit

The Eleventh Circuit reversed the Board s original, unpublished
decision, finding that the distinction drawn between the
respondent’s circunstances and those exi sting in the published Board
decision in Matter of Sanchez, supra, violated the equal protection
component of the Due Process Clause of the Fifth Anendnent. The
court exam ned whether there was any rational basis for Board' s
interpretation of section 212(h) as affording relief to a permanent
resi dent charged with deportability in deportation proceedi ngs who,
i ke Sanchez, had departed and returned to the United States and who
could have been charged with being inadm ssible at the time of his
return, while denying such relief to a permanent resident, |ike
Yeung, who had never departed the United States.

The court of appeals noted that the |egislative purpose of the
section 212(h) waiver was to provide the Attorney Ceneral with an
opportunity to exercise discretion to waive certain grounds of
excludability for persons seeking entry or admi ssion into the United
States. Neverthel ess, the court of appeal s reasoned, once the Board
had interpreted the statutory waiver as applicable to deportation
charges and avail abl e i n deportation proceedi ngs, we could not then
draw an arbitrary or unreasonabl e distinction anong those simlarly
situated aliens in deportation proceedings regarding who may be
consi dered for a waiver.

The court held that rel egating Yeung “to a different classification
of persons sinmply by virtue of his failure to depart and reenter, is
to recognize a distinction that can only be characterized as
arbitrary, and that is without ‘a fair and substantial relation to
the object of the legislation.’” 76 F.3d at 340 (quoting E.S
Royster @iano Co., 253 U. S. 412, 415 (1920). The court anal ogi zed
the equal protection issue to that which was resolved in Francis v.
INS, 532 F.2d 268, 269 (2d Cir. 1976), pertaining to the issue of
availability of a waiver under section 212(c). See also Matter of
Silva, 16 I&N Dec. 26 (BIA 1976) (deferring to the decision in
Francis v. INS, supra, that extended access to a waiver under

11
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section 212(c) to persons in deportation proceedi ngs charged with a
ground conparable to a ground of inadmissibility, and adopting it
for nati onw de application).

Havi ng found the Board s interpretation of section 212(h) of the
Act unconstitutional as applied to the respondent, the court
remanded this case to the Board with instructions to reconsider its
prior interpretation of section 212(h) in Matter of Sanchez, supra,
Matter of Parodi, supra, and the instant case, in order to nmake them
consistent with one another and with the |anguage of the statute
itself. In Matter of Yeung, supra, we expressly declined to do so.

12
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[1. SECTION 212(h) AND I TS APPLI CABI LI TY TO THE RESPONDENT

A.  Section 212(h) of the Act

As anended by section 348 of the IIRIRA the basic terns of
substantive statutory eligibility for a wai ver under section 212(h),
as anmended, renmin the sanme as those that were introduced in 1990.
See section 212(h)(1) of the Act. By its plain |anguage, however,
the current version of section 212(h) contains new substantive
restrictions. These preclude fromeligibility for the waiver only
an alien who has been convicted of or has admtted commtting acts
i nvol ving torture or murder, and one lawfully adm tted for permanent
resi dence who has, since the date of adm ssion, been convicted of an
aggravated felony or the alien has not |lawmfully resided conti nuously
in the United States for a period of not less than 7 years
i mediately preceding the date of initiation of proceedings to
renove the alien. Section 212(h) of the Act (1996).

The current version of the section 212(h) waiver provision does
not, on its face, distinguish between those <charged wth
inadm ssibility and those charged with deportability in renova
proceedi ngs. Consistent with the |egislative goal of achieving a
single renoval process, it does not distinguish between persons
based on whether they are in exclusion or deportation proceedi ngs.
As | have indicated, the current version is applicable to all
qual i fying persons facing renmpval and expulsion from the United
States whose cases were not subject to an administratively fina
order entered in exclusion or deportation proceedi ngs as of the date
of enactnent. Section 348(b) of the IIRRA This availability
extends not only to persons charged with being subject to renova
under the new Il RI RA provisions, which took effect on April 1, 1997,
but applies back to those in both exclusion and deportation
proceedi ngs begun under the prior statute before the effective date
of the new renoval provisions. See sections 309(c)(1)-(3) of the
Il Rl RA.

Were we witing on a clean slate in a case in which the respondent
had asserted eligibility for a wai ver under former section 212(h) in
a pendi ng excl usi on or deportation proceedi ng not subject to a fina
adm ni strative order on Septenber 30, 1996, we woul d be required by
the statute to apply its ternms and find himineligible for a waiver
under the current section 212(h). W would be obliged to do so, not
because we were treating him differently from another [|awfu
per manent resident alien who had departed and reentered the United
States, but because, as the result of his conviction, he was

13
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expressly precluded from eligibility by the statute. For an
i ndi vi dual such as the respondent this mght be a classic case of
good news and bad news: the good news is that section 212(h) is
avail able without regard to the fact that you are in deportation
rat her than i n excl usi on proceedi ngs; the bad news is that under the
anended statute, you are expressly ineligible because you have been
convi cted of an aggravated fel ony and/ or have not |lawfully resided
inthe United States continuously for not |ess than 7 years.

B. The Board's Decision in Matter of Yeung

At the time we considered the respondent’s case on remand fromthe
court of appeals, the IIRIRA just had been enacted and section
212(h) had been anmended to apply imediately to any alien in
excl usi on or deportation proceedi ngs as of that date, unless a final
adm ni strative order had been entered in those proceedings as of
that date. W found that “[s]ince the tine that the parties briefed
the issues in this case, as those i ssues were set forth by the court
of appeals, Congress has acted to clearly bar this respondent from
obtaining section 212(h) relief.” Matter of Yeung, supra, at 3
(enphasi s added) . The “clear” change that Congress nade was to
preclude any person who previously was admitted as a |awful
per manent resident and then convicted of an aggravated fel ony after
adm ssion fromobtaining a wai ver under section 212(h) of the Act.?3
Therefore, in Matter of Yeungq, supra, at 4, we denied the
respondent’s appeal on remand precisely because he had been
convicted of an aggravated felony after a previous adm ssion as a
| awf ul permanent resident, and held that “[t]here is no question
that the new version of section 212(h) applies.”

Assumi ng that we are correct in concluding that the present terns
of section 212(h) of the Act are applicable to one such as the
respondent, whose final administrative order was remanded by a
federal circuit court and was pendi ng before the Board on Septenber

Al t hough the respondent was charged as bei ng deportable for having
been convicted of a crinme of noral turpitude, his conviction, as
defined wunder section 101(a)(43)(F) of the Act, 8 USC 8§
1101(a)(43)(F) (1994), as anended by section 321(a)(3) of the
I RIRA, 110 Stat. at , is considered to be a crine of violence
which is classified as an aggravated felony. As the respondent was
previously admtted for permanent residence, he arguably cones
wi thin the preclusion.
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30, 1996, cf. Matter of Pineda, supra; see also id. (Guendel sberger
joined by Schmdt and Rosenberg, dissenting), we nonetheless
conpletely ignored the findings of the federal review ng authority
in our decision in Matter of Yeung, supra. The circuit court had
found that our prior conclusion that the respondent was ineligible
for section 212(h) relief was unconstitutional as applied. It
follows that the resulting denial of an opportunity to submt an
application for section 212(h) relief was, therefore, a violation of
the Fifth Anendnent guarantee to due process of |aw

On reconsideration, | cannot agree with our decision in Matter of
Yeung, supra, at 4-5, in which | joined the unaninous majority in
finding that “[t]he new | egi sl ati on supersedes the decision of the

court of appeals in this case. It obviates the need for us to
deci de here whether an alien who has not departed . . . may ever
qualify for that relief.” Such a statenment is without basis in | aw
or fact.

First, as a statenent of general applicability, the current version
of section 212(h) of the Act may preclude a |awful permanent
resident who has been convicted of a crime constituting an
aggravated felony or who has fewer than 7 years’ continuous
residence fromeligibility, but it does not preclude all [|awful
per manent resident aliens, nost of whomare within the United States
and may not have departed fol | owi ng a nonprecl udi ng vi ol ati on of the
Act, from seeking such relief.

Second, there is no evidence that Congress acted clearly to bar
this alien fromrelief, as we contend in our decision. Third, the
new | egislation in no way supersedes the holding of the Court of
Appeal s for the Eleventh Circuit that the fornmer section 212(h) was
unconstitutional as applied by the Board to the respondent and
violated his right to equal protection and due process of |aw under
the Fifth Amendment. And, fourth, the new | egislation does not
change the fact that, prior to its enactnment, the respondent was
prevented from applying for a waiver because of an error of
constitutional magnitude nade when we treated himdifferently from
others simlarly situated without rational reason

Contrary to the apparent conclusion of ny colleagues upon their
reexam nation of the instant case, | find that the | egal hol di ng of
the court of appeals remains intact. W are not witing on a clean
slate. On reflection, and in consideration of the arguments here
posed by respondent, | conclude that our generalizations about the
effect of the amended section do not satisfactorily address the
i ndi vi dual posture of the respondent’s case or justify the decision
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we rendered in it on remand fromthe court of appeals. In ny view,
the finding of unconstitutionality of a statutory provision as
applied to the respondent by a Federal court of appeals necessarily
isdirectly relevant to our decision concerning the applicability of
the new |l egislation to the respondent’s case and shoul d have been
consi der ed.

In Matter of Yeung, supra, we acknowl edged that the court of
appeal s had found our interpretation of the statute extending relief
to certain individuals in deportation proceedi ngs unconstitutiona
as applied to the respondent. We never considered, as we were
instructed by the court to do, whether or how our unconstitutiona
affirmance of the Immgration Judge’s denial of the respondent’s
attenpt to apply for a waiver under section 212(h) mght be
reconciled with our prior precedent decisions. W neither attenpted

to harnoni ze our decision in that case -- found by the court of
appeal s to viol ate the respondent’s equal protection and due process
rights -- with the treatnent we afforded others the court found to

be simlarly situated but for the fact of a departure and reentry.
And we never addressed the significance of the court’s finding that
we violated the respondent’s right to equal and fair treatnent, as
it applied or should have applied to our adjudication of his case on
remand.

I11. EQU TABLE RELIEF IS APPROPRI ATE TO CORRECT

DEFECTS OF CONSTI TUTI ONAL PROPORTI ON

In the absence of any decision rationalizing or justifying the
different treatnent accorded the respondent that the court of

appeal s had found unconstitutional, | believe we are conpelled to
proceed on the basis that the respondent had initially suffered an
injury of constitutional proportion. The injury suffered was

i nherently prejudicial. C. Matter of Santos, 19 | &N Dec. 105, 110
(BI'A 1984) (involving a situation in which “the operative facts are
undi sputed, deportability is clear,” and the respondent did not
establ i sh prejudice on appeal).

According to the court of appeals, the opportunity or right to
apply for a section 212(h) waiver under the statute then in
exi stence shoul d have been avail able to the respondent as a matter
of equal protection of the laws, and it was not. This is not a
merely harm ess error. Shahendeh-Pey v. INS, 831 F.2d 1384 (7th
Cr. 1987) (finding harm ess error doctrine not to require proof
that a claim would have succeeded on the merits so long as the
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violation had the potential for affecting the outconme of the
hearing); Sewak v. INS, 900 F.2d 667, 670 n.7 (3d Cr. 1990)
(rejecting harm ess error doctrine where respondent was denied his
fundanmental statutory right to receive notice of hearing); Waldron
V. INS, 17 F.3d 511, 518 (2d Cir.) (holding no showi ng of prejudice
requi red where a fundanental right is at stake), cert. denied, 513
U S 1014 (1994); Rabiu v. INS, 41 F.3d 879 (2d Gr. 1994) (holding
counsel’s failure to file an application resulting in loss of an
opportunity for a hearing to constitute ineffective assistance and
a due process violation which is inherently prejudicial).

As the result of his being treated differently in deportation
proceedi ngs fromother | awful residents who physically departed and
returned to the United States followi ng conviction for a deportable
of fense, the respondent was prevented from applying for a waiver
under section 212(h), for which he then was otherw se statutorily
eligible in all respects. Al though there is no absolute right to be
granted discretionary wai ver relief, the respondent was unreasonably
denied the opportunity for discretionary consideration of this
wai ver in |lieu of being deported and separated fromhis famly and
hone wi thout recourse to any anelioration. Snajder v. INS 29 F. 3d
1203, 1207-08 (7th Cir. 1994).

The extension of equitable relief in the context of statutory and
di scretionary aspects of deportation proceedings has |ong been
accepted as within the province of the Board to fashion. W have
i nvoked such authority historically by designating certain
determ nati ons warranting equi tabl e intervention as being effective
“nunc pro tunc.”

A. Nunc Pro Tunc Relief of an Equitable Remedy
The term “nunc pro tunc” is defined as follows:

Lat. Now for then. A phrase applied to acts allowed to be
done after the time when they should be done, with a
retroactive effect, i.e., with the sanme effect as if
regularly done . . . . Nunc pro tunc signifies now for
then, or, in other words, a thing is done now, which shal
have sane | egal force and effect as if done at tinme when it
ought to have been done.

Black’s Law Dictionary 1069 (6th ed. 1990); see also Mitter of
Garcia, InterimDecision 3268 (BI A 1996) (Quendel sberger, joined by
Schmi dt, dissenting).
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Fromits inception, the Board has enbraced the equitabl e concept
of granting relief nunc pro tunc as appropriate and within the
Attorney Ceneral’s authority to extend in cases invol ving excl usion
and deportati on. In Matter of L-, 1 I1& Dec. 1, 5 (BIA AG
1940), the first case decided by the Board under the del egated
authority of the Attorney CGeneral, the Attorney General found that
it would be capricious to conclude that “the technical formof the
proceedi ngs” would determne the result, and instructed that
consideration for relief in deportation proceedings should relate
back to the tine at which the respondent was readnitted
notw t hst andi ng his conviction. The Attorney CGeneral held that the
respondent should “be permitted to nmake the same appeal to
di scretion that he could have nade if denied adm ssion in 1939.~
Id. at 6.

In that first decision, the Attorney General recognized the
i nequity between grounds of exclusion and deportation as applied to
t hose who were stopped and chal l enged upon entry or reentry, and
those who were, albeit wongly, admtted and later charged wth
bei ng deportable. Thus, nunc pro tunc relief was invoked to renedy
errors made by the agency, i.e., failing to stop and deny entry to
the respondent in Matter of L-, supra, to his di sadvant age.

W have found nunc pro tunc relief appropriate in cases goi ng back
for nore than 50 years, notw thstanding the intervening | egislative
changes to the substance of the Act. As | have indicated, even
prior to the enactnent of the Imrigration and Nationality Act of
1952, ch. 477, 66 Stat. 163, there existed the adnministrative
practice of granting such relief in a few well-defined instances.
See Matter of Garcia, supra (citing Matter of S-N-, 6 I&N Dec. 73,
76 (BIA, A G 1954) (reporting the Attorney General’s ruling that
the 1952 Act provided no reason to abandon or reverse the practice
of affording relief nunc pro tunc)).

Continuing to the present, we have focused our attention on certain
circunstances identified as warranting nunc pro tunc relief to
achi eve an exclusively equitable result serving the interests of the
agency and the individual alike. First, such action has been
i nvoked as a justice-based remedy. Nunc pro tunc action has been
taken where “conplete justice to an alien dictates such an
extraordinary action” and the “record before us presents nany
synpathetic and mtigating factors.” Matter of T-, 6 I & Dec. 410,
413 (BI A 1954) (considering whether an application filed under the
1917 Act was subject to the terns of the 1952 Act).
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Second, such action has been i nvoked as an effi ci ency-based renedy,
in which nunc pro tunc relief was warranted to achieve an
appropriate and necessary disposition of the case. Matter of
Vrettakos, 14 1&N Dec. 593, 599 (BIA 1973; A.G 1974); see also
Matter of Ng, 17 I &N Dec. 63 (BIA 1979); WMatter of Ducret, 15 I&N
Dec. 620 (BI A 1976). Under this variation, we have i nvoked nunc pro
tunc adjudication as appropriate where such action, either
individually or conbined with other applications, serves to
el imnate the ground of excludability or deportability. These cases
have i ncl uded retroacti ve adj udi cati on of applications for adm ssion
foll owi ng an unauthorized entry after deportation. See Mtter of
Rapacon, 14 | &N Dec. 375 (R C. 1973); Matter of Farinas, 12 | &N Dec.
467 (Bl A 1967).

Third, we have extended the concept of nunc pro tunc adjudication
as a pragmatic tool in relation to cases such as those involving
adjustnment of status, which trigger a mnechanism admitting a

qualified individual to the United States as an inmm grant. See,
e.g., Matter of Smith, 11 I&N Dec. 325 (BI A 1965); see also Matter
of Vrettakos, supra, at 600. In these cases, we are not actually

adjudicating a prior action affecting admssibility as though we
were adjudicating it at the time of a prior entry, but are
adj udi cating a prior act or course of conduct as it stands now.

Nunc pro tunc relief is not restricted to the above-cited
situations either by generally accepted principles of jurisprudence,
by agency definition or policy, or by statute. The notion that the
treatment of a respondent facing deportation nust adhere to
statutory and regulatory requirenents, as well as to principles of
fairness and due process, is not only undi sputed, but supported by
adm ni strative and federal case |aw. The question before us, here,
is whether there is a basis to apply to the respondent’s case, in
order to fairly resolve it, the provisions of the law as they
exi sted when we erroneously denied himhis rights under those | ans?
See, e.qg., Matter of G, 20 I & Dec. 529, 531 (Bl A 1992) (rejecting
the argunment that an asylumapplication filed after a change in the
statute rendering the applicant ineligible should be deened
constructively filed prior to the statute’s effective date, where
there was no showi ng that fundanental rights were abridged or that
t he applicant would benefit, since he was ineligible at the tinme he
first sought asylumunder existing regulations). That is, is there
equitable relief available to this respondent nunc pro tunc
notw t hst andi ng the amendnent of the statute? | believe that such
equitable relief is available.

B. Procedural Errors Warrant Reconsi derati on and Renmand
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Under the Prior Version of the Statute

Odinarily, the situation in which an alleged procedural error,
ranging froma mstranslation attributable to a court interpreter
to the inappropriate exclusion of evidence or preclusion of
testinmony by the Inmigration Judge, to failure to advise of the
right to counsel, to the outright denial of an opportunity to submt
an application for relief fromdeportation fl owi ng froman erroneous
interpretation of law by the Inmgration Judge or the Board, is
readi ly renedied. Typi cally, such procedural errors are cured by
simply holding a new hearing “in conpliance with due process
requi renents,” as this renedy restores the wonged applicant to the
position in which he found hinmself prior to the procedural error.
Batanic v. INS, 12 F.3d 662, 667 (7th Gr. 1993); see also
Shahandeh-Pey v. INS, supra, at 1390 (remanding to allow an alien
deni ed the opportunity to present evidence and to “have his day in
court” and present all of his evidence in support of his application
for asylumin lieu of deportation).

Loss of an opportunity to apply for a waiver for which an appli cant
is eligible, caused by factors beyond the respondent’s control, may
vi ol ate due process. Rabiu v. INS, supra, at 882-84 (finding
ineffective counsel’s failure to file a tinmely application for a
wai ver to violate the respondent’s rights and require reopening);
see also Saleh v. INS, 962 F.2d 234, 241 (2d Gr. 1992). Violations
of procedural due process generally “call for the prophylactic
renedy of vacating the order of deportation and for witing

thereafter on a clean slate.” (Castenada-Delgado v. INS, 525 F. 2d
1295, 1302 (7th Gr. 1975); see also Mitter of Santos, supra
(requiring that such procedural violations are prejudicial). But

when hol di ng anot her hearing does not cure the defect in the prior
proceedi ng or nmake the prejudi ced applicant “whole,” we are forced
to | ook beyond such routine renedies.

It is then that we approach the concept of nunc pro tunc relief.
Batanic v. INS, supra (holding that where denial of the right to
counsel deprived the respondent of his right to apply for asylum
counsel s ability to protect the respondent’s rights in a reconvened
hearing nust include the ability to apply for asyl umnunc pro tunc).
In particular, “when the procedural defect has also resulted in the
loss of an opportunity for statutory relief,” the demands of due
process require nore than nerely reconvening the hearing. 1d. at
667 (enmphasis added). Wen a violation of due process results in a
denial of a fair hearing on the question of eligibility for relief,
t he respondent shoul d be afforded the opportunity for consideration
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of his claimbased upon the law as it existed at the tinme he was
deprived of his rights. Snajder v. INS, supra, at 1208 n.12.

Havi ng been found by the court of appeals to be unconstitutional
our original refusal to entertain an application for a waiver under
section 212(h) in the respondent’s case ampunts to a procedura
error resulting in the denial of due process. This error or defect
resulted in the loss of an opportunity for statutory relief under
section 212(h) of the Act. I therefore find our conclusion in
Matter of Yeung to perpetuate the inequity of the treatnent we have
accorded the respondent. The process due the respondent -- an
opportunity to present his application for a section 212(h) waiver
for adjudication -- has not beconme noot, as we suggest in that
decision, in light of the change in the | awrendering the respondent
substantively ineligible for the waiver for other reasons; instead,
the process due the respondent requires that the respondent *“be
gi ven the advantage of the |law that existed when his first hearing
was held.” Batanic v. INS, supra, at 668.

' V. CONCLUSI ON

It should be self-evident that it is inappropriate for us to all ow
an anendnent of the statute to virtually excuse our determ nation
whi ch has been found unconstitutional, precluding the respondent
fromapplying for available relief from deportation. Such action
effectively relieves us of any responsibility for the resulting
procedural defect in the proceedings, and |eaves the respondent
subj ect to deportation despite the undi sturbed determ nation of the
court of appeals. | find it difficult to accept that redress for
violations of constitutional rights and fundanental fairness in
deportation proceedi ngs should be so vulnerable to the unrel ated,
but coincidental, changes in the |aw.

On reconsideration, | conclude that our decision in Matter of
Yeung, supra, is indeed erroneous as a matter of |aw I would
nmodi fy both our reasoning in that decision, and the result, affirnmed
here by the majority, which is the product of our erroneous
reasoning as applied to the respondent. Consequently, 1 dissent.
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